BEFORE THE ENVI RONVENTAL APPEALS BQOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY

In the Matter of )
Tennessee Valley Authority g CAA Docket No. 00-6
Docket No. CAA-2000- 04- 006 g

RULI NGS AND GUI DELI NES ON DI SCOVERY

This is a special proceeding on reconsideration of an
adm nistrative conpliance order issued to the Tennessee Valley
Authority (“TVA") by the Regional Adm nistrator of the Region 4
Ofice of the United States Environmental Protection Agency
pursuant to Sections 113 and 167 of the Cean Air Act (“CAA"). The
order has been anended several tinmes, but the current substantive
provisions are found in the Fourth Anended Order, issued on Apri
10, 2000 (“FAO'). The FAO alleges that TVA failed to conply with
the CAA's New Source Review (“NSR’), Prevention of Significant
Deterioration (“PSD’), and certain State |Inplenentation Plan
requi renents under those prograns, with respect to various projects
undertaken at nine of TVA's coal -fired electric power plants. TVA
claims that these projects constituted routine maintenance
activities that are excluded from the definition of “major
nodi fication” which triggers the NSR permtting requirenents. 42
U S.C 8 7501(4); 40 CFR 51.166(b)(2)(i).

The Adm ni strator has del egated t he conduct of this proceedi ng
to the Environnmental Appeals Board (“EAB’), which has appointed t he
undersi gned Adm nistrative Law Judge (“ALJ”) to preside at the
heari ng. The Adm ni strator has established a deadl i ne of Septenber
15, 2000, for the EAB to render the Agency’'s final decision on
reconsi deration of the FAO A prehearing conference was held on
June 7, 2000, in Knoxville, Tennessee. The hearing has been
schedul ed to begin on July 11, 2000, in Atlanta, Georgia, and to
continue until July 21, 2000. The parties are also engaged in
filing briefs on | egal issues as directed by the EAB.

Di scovery Cuidelines and Rulings

In accord with a schedule agreed to at the prehearing
conference, the EPA Enforcenent Staff (“EPA’) and TVA have each
filed extensive requests for the production of docunents and
interrogatories seeking witten responses fromthe opposing party.
Each party has filed objections to these docunent requests and
interrogatories. At this juncture, the parties have reported that
they are in the process of negotiating an agreenent under whi ch TVA
woul d respond before the hearing to narrower discovery requests by
EPA. Hence these rulings will not address EPA s di scovery requests



directed to TVA

EPA has also filed a response to TVA's first set of
interrogatories, although it had filed objections to the
i nterrogatories. These rulings wll therefore not address the
interrogatories, but only TVA s docunent requests.

EPA has responded to TVA s docunent requests to date by
undert aki ng an extensi ve search for responsive docunents, primarily
in the Region 4 Ofice in Atlanta, and in agency headquarters in
Washi ngt on. EPA has already made a |arge nunber of docunents
available to TVA for copying, and is continuing to do so on a
regul ar basis. In addition, EPA has provided TVA with the
docunents conprising the adm nistrative record of its decision to
issue the conpliance order, and 198 docunents listed in its
prelimnary prehearing information exchange of proposed exhibits.
Many of these latter materials are TVA docunents that describe the
proj ects undertaken at the subject coal-fired plants.

EPA has stated that it will continue to provide TVAw th “al
non-privileged responsive docunents, regardless of its [sic]

probative value.” However, that statement (on page 3 of EPA's
Responses and Objections) is followed by general and specific
objections to TVA' s docunent requests. EPA also filed a

suppl enmental response |isting exanples of docunents it clains are
privileged from disclosure. Hence it is not clear exactly what
docunments EPA has disclosed or is willing to disclose, at |east
with regard to non-privil eged responsive docunents.

Neverthel ess, as the parties are aware, the vast bulk of
di scovery in this case nust be acconplished on a voluntary basis.
The river of discovery is flowing and can only be slightly nudged
to one side of the channel or the other by these rulings or

gui delines. These rulings will not be exhaustive. | wll address
only those general and specific objections to TVA's requested
di scovery to the extent | can as a practical matter at this

juncture in the proceedings.

- EPA s CGeneral bjections

As stated at the prehearing conference, discovery in this
proceeding will be guided by the standard set forth in 40 CFR
§22.19(e)(1). Under that rule, discovery beyond the prehearing
exchange may be ordered only if it: “(i) WII neither unreasonably
del ay the proceedi ng nor unreasonably burden the non-noving party;
(i1i1) Seeks information that is nost reasonably obtained fromthe
non-novi ng party, and which the non-noving party has refused to
provide voluntarily; and (iii) Seeks information that has
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significant probative value on a disputed issue of material fact
relevant to liability or relief sought.” This standard is much
nore restrictive than discovery under F.R CP. Rule 26 which
provi des that “[p]arties may obtain di scovery regardi ng any matter,
not privileged, whichis relevant to the subject matter involved in
the subject action. . .” F.RCP. 26(b)(1). The rule also allows
di scovery of information that “appears reasonably calculated to
lead to the discovery of adm ssible evidence.”

It nmust also be renenbered that this is a proceeding to
reconsi der an adm ni strative conpliance order. The Adm nistrator
del egated to the EAB the authority to nmake the agency’ s fina
deci si on upon providing the parties with an opportunity for limted
di scovery and a hearing. This is not a federal court action or
even a standard Part 22 adm nistrative enforcenent proceeding.

Many of EPA' s general objections are grounded primarily on the
al | eged unreasonabl y burdensone nature of TVA s docunent requests.
In this category are EPA's objections to the discovery of the
followng: information fromregional offices other than Region 4,
information fromoffices or individuals within the agency that do
not adm nister the Clean Air Act; material that has been archived
in federal records depositories; material in enforcenent case files
other than the TVA natter; docunents concerning industries other
than the <coal-fired steam electricity generating industry;
docunents that are avail able and accessible to the general public;
and conputer disks and drives. EPA has also clained that nost of
this requested discovery wll not vyield information wth
significant probative val ue.

The threshol d of reasonabl eness with regard to the potenti al
for causing del ay and undue burdens in respondi ng to di scovery nust
be placed relatively low in this proceeding due to the extrenely
short tinme franes we are all |aboring under. The type of nassive
di scovery sought by TVA nmay well be appropriate in federal court
litigation governed by the F.R C P. However, as TVA responded in
its own objections to EPA' s first docunent requests, it will sinply
not be physically possible for EPAto produce all categories of the
docunent s sought by TVA fromall its regions and programdi vi si ons.
It is also hard to imagi ne how TVA would be able to review such
vol um nous i nformation as, for exanple, other CAA enforcenent files
before the hearing. The parties’ resources would best be devoted
to preparing their own cases and analyzing the actual evidence
proposed by the opposing party as revealed in the prehearing
exchanges.

In addition, TVA has not shown generally that many of the
categories of docunents it is seeking wll have significant
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probative value on a disputed issue of material fact in this
pr oceedi ng. It is not enough to assert that a docunent request
seeks “probative” informati on wi t hout speci fying the rel evant i ssue
of fact on which the information is believed to be probative
TVA' s replies to EPA' s objections do not generally specify the
di sputed issues of material fact, and | amnot willing to presune
what those issues are. Therefore, EPA's general objections to

TVA's discovery are generally uphel d. | will not direct EPA to
produce those categories of information covered by the genera
obj ect i ons. EPA shoul d, however, exercise its good faith in

produci ng t hose docunents that are responsive to TVA's requests and
reasonabl y accessi bl e.

EPA also objects to TVA's discovery requests that seek

docunents that “relate to,” “concern,” or “refer to,” (or simlar
ternms) various subjects. | agree that these types of terns are
vague and |likely to include an unreasonably |arge nunber of

docunents of little or no probative value. Such requests should
therefore be construed as only applying to docunents that primarily
relate to or concern the various Clean Air Act |egal and factual
i ssues relevant to this proceeding, as defined in the particular
di scovery request.

Based on the parties’ filings it appears that EPA is
continuing to respond to TVA' s docunent requests by produci ng t hose
docunents it believes are nost responsive and nost reasonably
accessible within the time frames of the proceeding. In the
context of this proceeding, we all essentially will have to rely on
each party’s good faith in determ ning the reasonabl e scope of its
di scl osure. Each party, acting in good faith, is the best judge of
what it can disclose that is responsive to the requests and not
unr easonabl y burdensone or tine-consumng. The parties will have
an opportunity to show at the hearing, or in post-hearing briefs,
any prejudice arising fromthe failure of the opposing party to
respond to di scovery requests.

EPA' s Specific Objections

In the interests of efficiency and brevity, these rulings

will, for the nost part, address EPA' s responses to TVA' s specific
docunent requests and TVA's replies to those responses in groups,
rather than individually. Initially, a nunber of the requests are
adequately dealt with by the rulings or guidelines stated above on
EPA' s general objections. |In response to these requests, EPA has
stated that it intends to produce non-privileged responsive
docunents, subject toits general objections. In this category are

TVA s foll ow ng nunbered docunent requests: 1-6, 7(b-c), 8, 9, 11-
15, 39, 43, and 50-58.



- EPA' s Privilege dains

EPA asserts that nunmerous responsive docunents are protected
from discovery under the attorney work product doctrine, the
attorney-client privilege, the deliberative process privilege and
the settlenment deliberations privilege. TVA contends that EPA has
not provided docunentation of its privilege clains as prom sed.
Further, TVA asserts that if EPA intends to claima privilege it
cannot sinply provide a broad categorical listing of docunents, but
rat her nmust nmake its privilege clains on a docunent specific basis.
TVA al so argues that EPAis not entitled to raise the deliberative
process privilege in the circunstances in which it has been
asserted and that EPA has failed to follow the proper procedures
for claimng the privilege. TVA cites several federal court
deci sions in support of its position. See, e.g., Resolution Trust
Corp. v. Dianond, 137 F.RD. 634 (S.D.N Y. 1991); Krikorian v.
Dep’t of State, 984 F.2d 461 (D.C. Gr. 1992).

Cenerally, due to the quantity of docunents involved, we have
no choice but to largely accept EPA s assertions of privilege. 1In
addition, the requirenents for claimng the deliberative process
privilege are not as strict in this admnistrative forum as in
federal district court. (See Chautauqua Hardware Corp., 3 E. A D
616, 623, Order on Interlocutory Appeal, EAB 1991).

Nevertheless, TVA is correct in pointing out that it is
normal Iy necessary for privileges to be asserted on a docunent-
specific basis. Each of the privileges has different prerequisites
t hat must be nmet, and each docunent is unique. Therefore, EPAwII
be directed to prepare a privilege log, simlar to the listing of
exanples in its supplenentary response, of those responsive
docunents it believes, in good faith, are potentially nost rel evant
to the issues raised in this proceeding. Although it is difficult
to envision as a practical matter, I may then allow TVA to contest
by oral or witten notion, or request an in canera review of, a
smal | nunber of docunents which it believes to be particularly
probative and not entitled to protection wunder the clained
privilege or privileges. G ven the tine constraints inposed on
this proceeding, any such requests nust be strictly limted and
will be handled on an expedited basis in a procedure to be
det er m ned.

EPA asserted these privileges as its primary response to the
foll ow ng nunbered docunent requests: 10, 16-30, 32-36, 38, 40,
and 45-49. Accordingly, as with the other requests, EPA wll
continue to produce those responsive non-privileged docunents in
response to those requests, subject to its general objections.
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- Renmi ni ng M scel |l aneous Document Requests

Docunent requests ##41, 42 and 44 each seek, in part,
information relating to States, including enforcenment actions,
i nspection practices, permtting and any simlar EPA actions or
anal ysis of such State activities. EPA has agreed to provide the
requested information for States in which TVA plants are | ocated,
but contends that information relating to States other than those
in which TVA plants are |ocated | acks probative value. EPA also
objects that docunent requests 41 and 42 are vague and overly

broad. | find that, consistent with the di scussi on above of EPA' s
general objections, EPA's position is reasonable. Accordingly, EPA
will not be required to produce the information in docunent

requests 41, 42 and 44 for states other than those in which TVA
pl ants are | ocated.

EPA contends that the information sought in request #31
dealing with the electric utility industry, consists of docunments
originally obtained from TVA or that are nore accessible to TVA
than to EPA. As stated in ny Prehearing Order, the parties may
sinply cite docunents known to be in the possession of or readily
avai l able to the opposing party, rather than producing copies for
t he preheari ng exchange or other discovery. EPA wll continue to
produce non-privileged responsive docunents relevant to this
request, subject to these comments.

TVA s request #37 seeks all docunents concerning statenents by
EPA anal ysts in a 1986 article discussing the applicability of the
NSR program to ol der generating units. TVA has not sufficiently
shown that the information sought has significant probative val ue
under the standards of 40 CFR 822.19(e). Hence, EPA will not be
required to produce docunents in response to this request.

Summary of Ruli ngs

In general, these rulings sinply ratify the course of
di scovery that the EPA has engaged in thus far in response to TVA' s
requests. In the circunstances of this proceedi ng, EPA's general

obj ections concerning the burdensone nature of TVA s requests,
their vagueness, and TVA's lack of a showing of sufficient
probative val ue, are uphel d, subject to the cormments above. EPAis
directed to continue to exercise its good faith in providing
responsive information that is not unduly burdensone and has
potential probative value on disputed issues of material fact.
Several other discovery requests were dealt with separately above.

EPA W Il also be directed to provide a nore detailed privilege
|l og or equivalent information to enable TVA to focus on specific



7

docunents if it wishes to contest the clainmed privilege wth
respect to any particular docunents and seek discl osure. It is
possi bl e that an expedited procedure can be followed to resolve
such disputes over a very limted nunber of docunents.

Andrew S. Pearl stein
Adm ni strative Law Judge

Dat ed: June 29, 2000
Washi ngton, D.C.



